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Tot Members of the City and Edetropolitan Qoverranent and Operatione 
C d t t e e ,  Citizens League of Yinneapolirr and Hemepin C o ~ t y  

From, D. B. Magraw, Chairman of City aad Metropolitan Gwer~m~eat and 
Operations Committee 

Subjectt Proposed Amendment to  the City Purchasing Ordinance 

A copy of the propoesd amendment t o  the City Purchasing ordinantre wae enclosed 
w i t h  t;he noticre of Thursday's met ing  which you received l a s t  week, I would 
appreciate your reading the proposed mendment and the  enclosed r ~ p o r t  prior 
to  the meting so tha t  we can be prepared t o  discuss and ac t  upon it, On 
December l3, 1956, I subwitted a preliminary report on t h i s  matter t o  the 
Citizens League Board. On the basis of %hat report, the Board asked the 
Council Ordinanoes and hg i s l a t i on  Comaittee a t  a public hearing on December 18, 
to  postpone hearings. A hearing was begun on December 18 but was continued to 
February 18. 

Applicability. This ameminent would apply t o  "any departanent under the 
jurisdiction and supervision of the C i t y  Counail." It would presumably not 
apply t o  the Board of Eduoation, ~ i b r a G  Board, Perk Board, o; Board of 
Xelfare . 
Pur ose. The purpose of the proposed amendment is t o  give the city a contreat 

olruosm in case of labor problems. I t  i s  an outgrowth of a situation 
whish existed l a s t  summer involving the ins ta l la t ion  of s t r e e t  l ighting posts 
i n  the city.  The amendment i s  an attempt t o  protecrt the publio in te res t  by 
ineuring that the si tuat ion tha t  then ocuurred could not happen again, 

Language o f  the dlmeadment. The language i n  the amendmeat is broad. There are 
several phrases which I believe should be partiaularly noticed: 

1, The ~ ~ n t  we6 the term "any labor troubles or dispubs'. Aa I 
understmd it, the phrase "labor troublesn i s  not defined i n  the 
statutes although the term "labor disputesn is quite  frequently defined, 

2. Labor troubles o r  disputes may be "actual or %hreatenedn. The implic- 
ations of the wbrd "threatenedn are obvious, 

3. The amendment specifies that the labor problams aris ing need not be 
"within the pmer of any party t o  the bid or  aontraot t o  concede," 

4, The amendment would permit contract termination by the c i ty  when a 
labor problem "shall impede, hinder, delay or  prevent" cumpietion of 
the contract or use of the goods purchased under the contract, 'Be 
Words "impedet', 'hindern, and "delayn are highly sub3ective. 

In defense of this language, Mr. D.J. Shama of the Ciaby ~ t h r n e y ' s  office stated 
that  auah phrases are oonanonplsce to contracts whioh the c i ty  signs wifh 
8ucueaefil bidders. 



Apparent Et"fect, There appear t o  be certain adverse effect8 whiah would resul t  
?rf this amendment were adopted. 

1, The presence of a requirement i n  "every c a l l  or advetrtiamnent f o r  
bids arrl every contract exeouted by the oi tyn 8s oalled f o r  by the 
amendment would inevitably r e su l t  i n  higher purchasing ooats. The 
Minneapolis purchasing ordinanoe and procedure8 now pennit 
oompeti t ive  bidding. 

This amendment i s  probably without precedent i n  any governmental 
jurisdiotion i n  the United States, Presumably it i e  also without 
precedent i n  private industry, Its enactment would put Minneapolis 
i n  a unique purchasing position which could not f a i l  to inoreaae 
costs. It appears certain that thia  amendment, i f  pesed ,  would 
prevent many bidders frm bidding on c i ty  busfness. Those bidders 
who oontinue to bid would be forced t o  increase t h e i r  bids t o  oover 
the poss ib i l i ty  of contract termination, Even if a bidder i s  sure 
of his own labor relations, he would have t o  include a safety valve 
bh i s  bid because of the poss ib i l i ty  of labor troubles elsewhere 
t h a t  might i n  8me way af fec t  the oontract. 

2, The ef fec t  of t h i s  amendment i s  t o  repeal the lowest responsible 
bidder provision ncm existing an8 replace it w i t h  a provision sounding 
l ike  t hist "The lawest responsible bidder who has no labor trouble8 
of his awn and who i s  fortunate enough t o  put i n  a low bid and cam- 
plete the contract during a time when neither the city i t s e l f  o r  
any one i n  any way concerned with the mnt rac t  i s  having labor troubles", 

3. This proposal would put the City Counoil i n  the middle of a potentially 
explosive situation. Regardless of the po l i t i ca l  persuaLion of the 
councilmen, questions of judgment would have to be applied i n  inter- 
preting the proposed amendment . The c i t y  would have the option t o  
terminate, Unless this option were exeroised universally, it would 
mean t h a t  tb Council muld  sooner or later be i n  the positfon af 
deoiding the re la t ive  merits and importance of labor troubles or  
disputes, 

4, The proposal could serve a s  a devioe for  vendorb t o  exolude their 
oatyet&-.: fron bidding for c i t y  business. 

5, Other questions important t o  the League and t o  the  City Counoil are 
t h a t  such an Ordinance would tend t o  disoourage new bueinees in 
Minneapolis and to encourage re ta l ia tory  legialat ion i n  other oam 
munities, 

Legal Considerations. There i s  serious question as t o  whether tb elements of 
a contract could be met under the provision of the propoeed amendment, 
It may be t h a t  t h i s  wouM lead t o  ilillueoryu rather-& a f iw contract. Mr. 
Shama sa id  that there  are few court decisions relevant to t h i s  and thus no 
sure way t o  indicate how the courts would de&de. 



It is my understanding that  eseap  alawes ei ther t o  the buyer o r  
the se l ler  (usually t o  tbe sel ler)  excuse a party frm performanee for  a period 
equal t o  the period of an "sot of Godn or otlrsr unusual anb unuontrollabb 
c i r ~ m s ,  If the  proposed amadment were psesed we would not have a 
taaporary wesoape olause", but we would have established a permanent escape 
olause for  non-performenoe and, in the awe of t he  l ight  pole inoident, 
nom-performanse that w a e  a t  b a s t  i n  part within the buyer's oontrol. 

Misaellaneous, 'fhe publio in teres t  i s  aerfainly involmd i n  this matter, The 
question is whether this a m a n t  would result  i n  e serv$ce or disservio4 
kr the oatumunity. Goverxnwnt is not alone in  being conwraed with the #tublie 
interest. Publio u t i l i t i e s  as a class are 60 concerned, as are privately- 
onned hospitals and transportation systems, and a wide variety of other private 
industry. 

It is inevitable in all human endeavor that  there be conflict, friction, change, 
rrnd delay. A part of the administrative task i s  t o  oope with these problems, 
Heither gwermebnt nor its citirens oan duok these problem unless prepared 
t o  pay for the privilege. Even in the time of fundgnsntal cr is is  such as World 
Mar 11, aontraut termination was aooampanied by equitable settlements to  all oonl 
oerned. There was no such thing as an outright termination the publio interestw 
w i t h  the manufacturer holding the bag. In  a very rea l  sense, this  amendment would 
iatroduoe a new ooncept i n  contract relationships - *let  the se l ler  bewaren - 
and Minneapolis citizens muld pay accordingly. 

Recamrpendations, In view of the foregoing, I waacllaend that this d t t e e  
approve the fol'lcnring for aation by the Citizens League Board, 

The City and Wtropolitan Govellgnent Operations Connuittee believes 
that the proposed amendhnent t o  the purchasing ordinanoe to inolude 
a labor dispute escape clause would sub- 
s tant ia l ly  inorease purchasing costs; muld put the City Council 
i n  the diff ioult  position of deciding the relative meMt8 and 
importance of labor troubles on disputes; nfiile it is intended t o  
protect the publio, uses a o l w q  approach which would do more ham 
than goods and would amentually da~aage local industry and the tax 
base, He therefore urge the Cititena League Board to adivse the 

- City Council Ordinance and Legislation C d t t e e  of its opposition 
t o  the proposal, 

Approved by Board of Direotore 
February 15, 1957 




